PERSONNEL POLICY NO. 9 — COMPLAINTS, GRIEVANCES AND APPEALS

9.1 GENERAL POLICY

The Tribe desires that your employment be enjoyable and meaningful. Nevertheless, the
Tribe recognizes that misunderstandings and problems do occur. When they arise, you
are encouraged to bring the matter to the attention of your Supervisor as soon as
possible. Most problems can be resolved simply and fairly, or avoided entirely, if they are
dealt with promptly.

If you find you are unable to successfully resolve the problem through informal conflict
resolution and discussion, you may have certain “complaint or grievance” rights as
outlined below.

9.2 COMPLAINTS

Every employee has the right to file a complaint. Employee must have experienced or
witnessed the action(s) or omission(s) at issue in the complaint. A Yurok Tribe employee
may file a complaint regarding the following: (this list is illustrative and not all inclusive):

e Violation of Personnel Policies by any Yurok Tribe Employee, volunteer, or committee
member
e Conflicts or issues with a co-worker or co-workers who violate policy
e Financial issue (i.e. delayed wages, not receiving overtime or holiday pay, delayed or
denied eligible reimbursements per applicable policy)
e Unaddressed employment site hazards
= (i.e. inadequate safety equipment or workplace tools, workplace
hazard, improper procedure, violation of Yurok tribal law, etc.)
e [ssues with physical office or worksite environment
= (allergies, smoking, odor, music, etc.)
e Improper behavior by Supervisor, Manager, or Department Director, including but
not limited to:

O Unfair or arbitrary denial of leave requests

0 Unequal treatment

0 Favoritism

0 Encouraging or failing to address an unfriendly work environment (employee
cliques, bullying, unprofessional behavior, actions that violate employee
policies, actions that violate department policies, etc.)

O Persistent decorum issues the employee feels uncomfortable discussing
directly with Supervisor, Manager, or Director (e.g. “over-sharing” personal
information, not respecting time off by supervisor, asking employee to run
personal errands, cursing, cultural insensitivity, etc.)

a. Submitting an Employee Complaint Form
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Any employee wishing to submit a complaint under this policy shall do so in writing using
the Employee Complaint form; be sure to provide all information requested, an
incomplete form will delay the process. Be sure to keep a copy for your own records. HR
Staff may assist the employee in completion of the form. The Employee Complaint form
can be submitted in the following ways:

e By email at hr@yuroktribe.nsn.us
e By mail at Yurok Tribe HR, PO Box 10927, Klamath, CA 95548

b. Employee Complaint Process

The Human Resource Director or their designee will be responsible for ensuring each
complaint is processed according to this policy. If the complaint is against a Human
Resource employee, the TERO Director or their designee will be responsible for ensuring
the complaint is processed per this policy. If Human Resource is unavailable due to a
conflict of interest, the Employee Relations and Workplace Safety Committee (“ERWSC”)
will be responsible for administering this policy and serve as lead for remainder of
complaint.

*Please note: the rest of this policy refers to “HR*” as a default for easier reading but
may mean 1) HR 2) the TERO Director or their designee or 3) the ERWSC depending on
whether a conflict exists.

c. Form Triage

First, HR will review the form for completeness. If incomplete, the reporting employee
will be contacted within one business day to complete the information and update their
signature. Employee Complaint forms will not be addressed until complete.

HR will conduct an initial triage (describe triage) of the complaint. HR will assign a
response level to the complaint when received; this will determine which Yurok Tribe
departments or staff will be involved in addressing the complaint.

If the reporting employee requests anonymity, HR will contact that employee and discuss
the feasibility of honoring the request for anonymity. If feasible, the complaint will be
handled anonymously. If not feasible, the reporting employee may elect to withdraw
their complaint; such requests will be honored, if legal. For example, actions that may
constitute a crime or pose a serious threat to the health and safety of Yurok Tribe
employees or tribal members will be investigated once reported.

d. Confidentiality

The Yurok Tribe strives to maintain confidentiality at all times. As such, the Yurok Tribe
understands that employees using this process may be doing so out of fear of retaliation

YTC Modified February 2020 Page 2 of 7



PERSONNEL POLICY NO. 9 — COMPLAINTS, GRIEVANCES AND APPEALS

or because the complaint is relatively minor but difficult to address without impacting co-
working relationships.

e. Confirming Receipt of Employee Complaint Form

The triage and confidentiality assessment will be complete within two (2) business days
of receiving a complete form. The reporting employee will be contacted by the second
business day to confirm receipt of their complete Employee Complaint and will be
provided with information on next steps and timelines.

f. Sharing Employee Complaint Forms

Once HR is finished with the initial processing, HR will share the employee complaint with
relevant Yurok Tribe staff. Generally, reporting employees should expect serious
misconduct complaints to include a representative from Human Resources, the Office of
the Tribal Attorney, and the Executive Office. Less serious complaints may only involve
the Department Director(s) or Manager(s) that can most directly address the issue
identified in the Employee Complaint. The preliminary investigation report will be
completed within five (5) business days and the full report will be completed within ten
(10) business days with remedy and follow up.

9.3 GRIEVANCE

Grievance rights are accorded to all regular employees who have satisfactorily completed
their initial trial period. The person filing a grievance shall be free from restraint,
coercion, discrimination, or reprisal.

a. AYurok Tribe employee may only file a grievance if:

e The employee has been demoted, or their salary has been reduced, or,

e The employee has been suspended; or,

e The employee has been terminated; or,

e The employee has been affected by an administrative act that was
arbitrary or capricious.

g. Eveninthe above circumstance, Yurok Tribe employees may not file a grievance if:

e They have been adversely affected by a Yurok Tribal Council approved
reorganization, program modification or downsizing due to lack of funds;
or,

e The issue underlying the grievance is a charge of discrimination on the
basis of race, sex, age, disability or religion (such charges should be
directed to the Department Director, Human Resource Director or
Executive Director).
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h. An employee may not bypass a required step and proceed with a subsequent one
unless the grievance directly involves the person who would normally be the first
level of review. In that case the grievance will be immediately submitted to the next
level for review. An employee’s failure to follow the steps set out in these Grievance
Procedures will be considered insubordinate. If an employee is unsure or has
questions about the grievance process, they may at any time contact the HR Director.

9.4 GRIEVANCES AND APPEALS PROCEDURES

The employee must first discuss the grievance with his/her immediate Supervisor. Both
parties are required to make a good faith effort to resolve the grievance informally. If the
grievance cannot be resolved through informal discussions, the employee may file a
grievance by completing a grievance form and submitting it to the Director of Human
Resources. A grievance must be filed within ten working days of the notice of
suspension, termination or arbitrary/capricious act.

The Director of Human Resources shall refer any appropriate grievances to a Hearing
Officer, and inform the appropriate department Director that the grievance has been
filed. This department Director would normally be the one who imposed the suspension
or request for termination underlying the grievance. (For the purposes of the grievance,
this department Director is called the respondent.)

9.4.1 Hearing Officers

Hearing Officers will be appointed from the Personnel Staff or Rersennel-Committee
Employee Relations and Workplace Safety Committee and is responsible for:

a. Assembling the Hearing Panel, appointing a Chair of the Panel, and providing them
with copies of the grievance and other appropriate documents. A Hearing Panel
shall consist of three persons from the list of current regular Yurok Tribe employees.

b. Making all arrangements for the hearing within fifteen working days of submission of
the grievance.

c. Counseling both the grievant and the respondent concerning the hearing and
answering their questions concerning the procedures which will be followed.

d. Presiding at the hearing.

The Hearing Officer will require each party to submit in advance of the hearing, a written
statement of their position, copies of all documents to be produced, a list of witnesses
who will be called, the identification of their advisor or spokesperson, if any, and any
grounds which a party may have for questioning the fairness or impartiality of the
Hearing Officer or any member of the Hearing Panel. Copies of any such materials should
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be given to the other parties involved. In his/her discretion the Hearing Officer may
furnish any relevant documents to the panel members in advance of the hearing.

9.4.2 Hearings

Hearings shall be held in private. Either party may request that the Hearing Officer
remove any member of the panel on the basis the panel member cannot be fair and
impartial regarding the matter or issue. The Hearing Officer shall rule finally on all such
challenges. If the Hearing Officer him/herself is challenged, the Human Resources
Director shall rule finally concerning the challenge.

The Hearing Officer shall preside and rule finally on all matters of procedure. The
grievant has the burden by a preponderance of the evidence to show either (a) that
management’s actions were based on facts, which are untrue; or (b) that management’s
actions were arbitrary or capricious in accordance of the law. The order of the hearing is
within the discretion of the Hearing Officer, but normally would include, in order:

e A brief opening statement by the grievant.

e Abrief opening statement by the respondent.

e The presentation of documentary or testimonial evidence by the grievant. The
grievant documents should be marked as, “G-1”, “G-2”, etc. If witnesses are called,
the grievant shall question the witnesses, followed by the respondent, and then the
panel members. In the Hearing Officer’s discretion each party and the panel may
continue to question a witness in turn so long as the new and relevant testimony is
being offered. Witnesses will not be allowed in the room where the hearing is taking
place except when they are testifying.

e The presentation of documentary or testimonial evidence by the respondent. The
respondent’s documents should be marked, “R-1”, “R-2”, etc. The questioning of the
respondent’s witnesses follows the same procedure as with the grievant, except that
the respondent questions their witnesses first, followed by the grievant and then the
panel.

e Inthe Hearing Officer’s sole discretion, each party may present further documents or
testimony to rebut evidence from the other side.

e Aclosing argument (not normally to exceed ten minutes) from the grievant.

e Aclosing argument (not normally to exceed ten minutes) from the respondent.

e Avery brief final statement from the grievant.

The parties may present any relevant written or testimonial evidence. Each party is
responsible for arranging for the attendance of their own witnesses, though either party
may request the assistance of the Hearing Officer if a witness has refused to come, or if a
witness’ Supervisor has refused to allow them to attend. All Yurok Tribe employees are
required to cooperate in grievance hearings, if their testimony is relevant. Either side
may bring one advisor or spokesperson to the hearing. This advisor or spokesperson
should not be a potential witness at the hearing, unless they are merely a character
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witness for one of the parties. The advisor may be anyone, including an attorney. Such
advisors are not allowed to participate in the hearing, though they may advise the party
for whom they are present. A spokesperson may be any employee from the Yurok Tribe
who voluntarily agrees to be the party’s spokesperson, and this spokesperson may help
present the case. The Hearing Officer has the discretion to impose time limits within
which each party must present their case. The Hearing Officer may require the
attendance of witnesses or the production of documents other than those presented by
the parties.

9.4.3 Hearing Panel

The Hearing Panel shall then deliberate in private. As stated above, the grievant has the
burden to show that the department Director’s actions were based on facts which were
untrue, or that management’s actions were unreasonably harsh. In considering these
guestions, the panel should remember several points.

a. The grievant has the burden to prove their case by a preponderance of the evidence.
By saying that the grievant has the burden of proof, we mean that management
does not have to prove that their actions were appropriate; rather, the grievant
must prove that they were inappropriate. For the grievant to prove this, their
evidence must amount to a “preponderance of the evidence”. This phrase simply
means that the evidence in favor of a point more convincing than the evidence
against it. In other words, if the weight of the evidence tips the scales in favor of the
grievant, even slightly, then the evidence does not depend on how many witnesses
or documents a side presents, but on how convincing and believable those witnesses
and documents are.

b. A grievant past misconduct may be relevant if it has been documented and
forwarded to Human Resources for inclusion in their personnel file.

c. While progressive discipline is often appropriate, it is not required. For instance, just
because a grievant has not been suspended or even warned, this does not mean that
they cannot be discharged.

d. The panelis not to decide whether they would have handled the situation in question
the same way as management did. Rather, they should decide whether the
underlying facts are true, and if so, whether the actions taken by management were
consistent with policies, and also whether these actions were reasonable under the
circumstances. It is inevitable that different Directors will impose different discipline
for the same offenses. So long as each Director’s decision is reasonable, this does not
violate policies, and should not form a basis for recommending that the manager
decision be overturned.

The Hearing Panel is charged with making recommendation to the Human Resource
Director based on the evidence presented at the hearing. The panel’s recommendation
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shall be based on the findings and opinions of any two members of the panel. If any
member disagrees with the recommendation of the panel as a whole, they should explain
their dissent in the recommendation. The recommendation must be issued within five
working days of the close of the hearing.

a. The Human Resource Director shall forward the Panel’s recommendations, along with
his/her own to the Deputy Executive Director within five working days. The Deputy
Executive Director may be present at the Hearing. The Deputy Executive Director shall
within five working days rule finally on the matter. The Grievant may appeal the
decision of the Deputy Executive Director to the Executive Director. The Executive
Director may choose to hear the appeal or not. The decision of the Executive Director
is final.

b. If the employee reports to the Executive Director the following shall apply. The Human
Resource Director shall forward the Panel’s recommendations, along with his/her
own to the Executive Director within five working days. The Executive Director may
be present at Hearing. The Executive Director shall within five working days rule
finally on the matter. The Grievant may appeal the decision of the Executive Director
to Tribal Council. The Tribal Council may choose to hear the appeal or not. If the
Tribal Council chooses not to hear the appeal the decision of the Executive Director is
final.

c. If the grievance is against the Executive Director or an Executive Branch employee the
Human Resource Director shall forward the Panel’s recommendations, along with
his/her own to the Chairman within five working days. The Chairman may be present
at the Hearing. The Chairman shall within five working days rule finally on the matter.
The Grievant may appeal the decision of the Chairman to Tribal Council. The Tribal
Council may choose to hear the appeal or not. If the Tribal Council chooses not to
hear the appeal the decision of the Chairman is final.
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